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MANUFACTURERS' LIABILITY
— by Neil E. Harl*
The general trend over the past century of more and
larger recoveries in actions against manufacturers has not
bypassed the agricultural sector.1  Indeed, some of the larger
and more visible verdicts have involved agricultural
products.2
The feature that has drawn the most attention to
manufacturers' liability has been the issue of punitive
damages.  Proposals at the federal level to limit punitive
damages have been unsuccessful to date but further
attempts are likely to be made in the 104th Congress to
enact legislation curbing such damages.3
The debate over allowing punitive damages contrasts
sharply with the law of product liability prior to the
Twentieth Century.
History of product liability
The law governing the liability of manufacturers for
defective products goes back centuries.  As with much of
our legal system, the roots of the liability of manufacturers
for defective products lie in old England.
For years, the leading case in England was Winterbottom
v. Wright, a case decided in 1842.4  In that case, the
defendant had made a contract with the Postmaster General
to provide and keep in repair the stagecoach used to carry
mail from Hartford to Holyhead.  The coach broke down
because of a defective wheel, overturned and injured the
driver.  The driver sued for the injury suffered.  The court
said —
"There is no privity of contract between these parties;
and, if the plaintiff can sue, every passenger, or even
any person passing along the road, who was injured by
the upsetting of the coach, might bring a similar action.
Unless we confine the operation of such contracts as
this to the parties who entered into them, the most
absurd and outrageous consequences, to which I can see
no limit, would ensue."
Thus, with that approach, manufacturers were shielded from
liability from all except those who had a contractual
relationship with the manufacturer.  Consumers rarely do
business with the manufacturer so with that approach only
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the dealers would have recourse against the manufacturer.
In the 1903 case of Huset v. J.I. Case Threshing
Machine Co. , decided by the Eighth U.S. Circuit Court of
Appeal,5 the court was confronted by a defectively
manufactured threshing machine with a flimsy cover over
the cylinder that would collapse whenever anyone stepped
on it.  After reviewing the case of Winterbottom v.
Wright6(which was not overruled in England until 1932)7
and others following the privity of contract theory, the court
articulated a theory of manufacturer's liability for situations
"imminently dangerous to the lives and limbs of those who
should undertake to use it for the purpose for which it was
constructed" and where the result was "the death or loss of
use of one or more limbs of some of the operators."  Thus,
the court inched away from the privity of contract theory.
Thirteen years later, the New York Court of Appeals, the
highest court in the state, reoriented the law of
manufacturer's liability for all time.  In the case of
McPherson v. Buick Motor Co.,8 the driver of a new Buick
was injured when one of the wheels collapsed.  The wooden
spokes crumbled into fragments.  The court reviewed the
old cases including Winterbottom v. Wright 9 and concluded
that a new rule was needed—
"If the nature of a thing is such that it is reasonably
certain to place life and limb in peril when negligently
made, it is then a thing of danger.  Its nature gives
warning of the consequences to be expected.  If to the
element of danger there is added knowledge that the
thing will be used by persons other than the purchaser,
and used without new tests, then, irrespective of
contract, the manufacturer of this thing of danger is
under a duty to make it carefully."
It was necessary to prove that the manufacturer was
negligent.  But consumers were no longer barred from suing
for damages merely because they did not have a contractual
relationship with the manufacturer.
Numerous cases followed in quick succession -- cigar
butts in soda pop bottles,10 defective hog cholera serum,11
and pieces of metal in canned meat.12 to mention only a few
of the more colorful cases.
The concept of manufacturer's liability has also been
extended to negligence in design of products.  Numerous
recent cases have focused attention on that feature of
liability -- placement of gas tanks on automobiles and
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pickups, the instability of axles on some models of
automobiles and the design of hay balers and combines.
Over the past 40 years, the law of manufacturer's
liability has made it even easier to recover for injuries or
damages suffered by users.  It is no longer necessary in
most states to show negligence by the manufacturer.  To be
successful, it is only required that (1) the product was
defective; (2) the defect existed when the product left the
manufacturer's control; and (3) the defect was the proximate
cause of the injury or damage.13
That approach has eased the task of obtaining a recovery
against manufacturers.  It is sometimes referred to as "strict
tort liability" and is followed in most of the states.  Indeed,
it has led to criticism that it is now too easy to win lawsuits
involving product liability.
Recent cases
In the past 10 years, the number of farm product liability
cases has increased sharply.14  The court decisions involve
nearly every type of equipment manufactured and almost
every type of product from animal semen to vine killers.15
One case, a 1991 decision, illustrates the extent to which
product liability law has changed over the past century and
a half.16  In that case, an individual  was cleaning crop
residue out of a combine's unloading auger.  Unaware that
the person had his arm in the unloading auger, someone
applied power to the combine, causing the injury.  The jury
found the farmer to be 40 percent at fault and the
manufacturer 60 percent at fault and awarded $390,000 to
the injured plaintiff.  In part because there had been 22
similar cases, many of which the manufacturer was aware,
the jury found that the manufacturer's conduct constituted
“willful and wanton disregard for the rights and safety of
another" and awarded punitive damages of $50,000,000.
The punitive damages were later reduced by the court to
$28,000,000.  In 1993, the Eighth Circuit Court of Appeals
reversed, tossing out the award of $390,000 for
compensatory damages as well as the verdict for punitive
damages.  The appeals court ordered a new trial on the issue
of damages but directed the trial court to dismiss the
punitive damages claim.  One of the three judges hearing
the case dissented.  In early 1994, the U.S. Supreme Court
declined to hear the case.17
Proposals in Congress to limit damage awards in
product liability cases have failed in the past.  Almost
certainly, there will be a renewed push for limits in the
104th Congress.
Proposed legislation
As noted above, legislation has been proposed in
Congress to limit recoveries in product liability suits.18  The
proposed legislation would —
• Abolish strict liability for sellers (but not for
manufacturers).
• Limit punitive damages to $250,000 (or three times the
economic damages, whichever is greater) and would be
available only if, on a showing of clear and convincing
evidence, the defendant had acted with "actual malice."
• Defendants would not be jointly liable for "pain and
suffering."19
The proposed legislation would also require the loser to pay
attorney fees for the winner in every federal case involving
juirsdiction based on diversity of citizenship.20
Conclusion
The dominant factor in the development of product
liability law over the past 150 years has been the shift in
thinking by the courts and the emergence of more relaxed
theories of liability.  Has it been a wise move?  That
depends upon whose ox is being gored.  Certainly it has put
pressure on manufacturers.  Products are undoubtedly safer
as a result.  But products are also probably more expensive.
It has led to a different set of rules governing risk sharing.
Manufacturers now bear a greater share of the costs
stemming from defective products.  It has probably also led
to more consumer confidence in products and heavier
consumer demand.  There is room to argue that the scale
has tilted too far in favor of consumers or that the shift has
been entirely justified.  Much depends upon one's
perspective and one's belief as to who should bear the costs
from defective products.
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